Filed
13 June 24 P2:28
Gary Fitzsimmons
District Clerk
Dallas District

NO. 12-14270
CITY OF DALLAS
Plaintiff,

v.
DAVID JASSO
Defendant.

§
§
§
§
§
§
§

IN THE DISTRICT COURT

44TH JUDICIAL DISTRICT

OF DALLAS COUNTY, TEXAS

DEFENDANT'S SECOND AMENDED ANSWER, SPECIAL EXCEPTIONS, AND
COUNTERCLAIM
NOW COMES Defendant, David Jasso, named Defendant in the above-entitled and

numbered cause, and files this Second Amended Answer, and Special Exceptions, and shows the
Court:
SPECIAL EXCEPTIONS

1.

Defendant submits the following exceptions to Plaintiffs Petition:
a.

Plaintiffs allegations are so general that Defendant does not have fair notice

of the claim. Plaintiff alleges that dead trees, accumulations oflitter, garbage and failure to
maintain a fence, and sharp protrusions exist on the property without describing in
reasonable detail the factual conditions of the property that caused the Plaintiff's
representative, in his affidavit to make these contentions. A reasonable description of the
actual location on the property of these alleged violations and the nature of the danger caused
thereby and the number of violations, in particular, that exist are required under the Rules of
Procedure to give Defendant adequate notice of the claims against him.
b.

The pleadings for relief in paragraphs 26, and 27, do not plead all the

elements necessary to promote Plaintiff's claims. Paragraph 26 requests an injunction
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regarding violation of the flood plain area without sufficient description of the nature of the
complained of material that exists in the flood plain. In addition, § 54.016 addresses
situations that require a showing of"substantial danger of injury or an adverse health impact
to any person or to the property of any person". However, no factual assertion is made as to
what individual is in danger of such harm or whose property is at risk of such harm.
Because Plaintiff omitted these required elements, Plaintiff should be required to replead in a
manner required under the Rules of Procedure to give Defendant adequate notice of the
claims against him.
c.

The pleadings for relief in paragraphs 26, and 27, do not plead all the

elements necessary to promote Plaintiffs claims. Paragraph 26 requests an injunction
regarding violation of the flood plain area without sufficient description of the nature of the
complained of material that exists in the flood plain. In addition, § 54.018 addresses
situations that require "repair or demolition of a structure or ... to remove the structure and
recover removal cost". However, no factual assertion is made as to what structure requires
such repair, demolition or removal.

Because Plaintiff omitted these required elements,

Plaintiff should be required to replead in a manner required under the Rules of Procedure to
give Defendant adequate notice of the claims against him.
d.

The pleadings for relief in paragraph 27 do not plead all the elements

necessary to promote Plaintiffs claims. Paragraph 27 requests civil penalties for violation of
city ordinances without sufficiently pleading that, "the defendant was actually notified of the
provisions of the ordinance; and (2) after the defendant received notice of the ordinance
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provisions, the defendant committed acts in violation of the ordinance or failed to take action
necessary for compliance with the ordinance. A description of the nature of the complained
of facts that exists and the number of days that Defendant stood in violation of those
ordinances, after notice is essential to the relief requested by Plaintiff. Because Plaintiff
omitted these required elements, Plaintiff should be required to replead in a manner required
under the Rules of Procedure to give Defendant adequate notice of the ciaims against him.
GENERAL DENIAL
2.

Defendant denies each and every allegation of Plaintiffs Original Petition, and

demands strict proof thereof as required by the Texas Rules of Civil Procedure.
AFFIRMATIVE DEFENSES
3.

Defendant claims Plaintiffs suit is barred by estoppel.

4.

Defendant claims Plaintiffs suit is barred by the doctrine of waiver.
COUNTERCLAIMS

5.

During the pendency of this action, the City of Dallas, by and through its

employee, Regina Barber, had invited Defendant to apply for Relocation Assistance as a
Displaced Business, under the Uniform Relocation Assistance and Real Property Acquisition
Policies Act of 1970, as amended (URA); all related to Defendant operating its farm and
slaughter operation on land it had leased from the City of Dallas. At all times relevant to the City
acquiring the property from the Defendant's prior private landlord, the City was aware that
Defendant was operating a fmm and slaughter operation, through his dealings with the City's
zoning office. Even during the pendency of the this case, Ms. Barber continued to work with
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Defendant and Defendant continued to rely on Ms. Barber planning how Defendant's business
was to be relocated to an area in Dallas County. Based on these discussions, Defendant was
entitled to approximately $89,000.00 in benefits. Quite suddenly, Plaintiff notified Defendant,
on or about May 24, 2013, that they were no longer eligible for the benefits and Defendant sent a
letter on May 29, 2013 objecting to the denial. On May 31, 2013 Plaintiff sent a letter, received
by Defendant's Counsel on June 4, 2013, appearing to give justification that the slaughter
operation was "illegal" and therefore disqualified the operation from receiving benefits. This
position is contrary to the position the City took when it terminated the lease based on the fact
that the property was used as a slaughter house but still offered the benefits without restriction;
an offer that Defendant relied on to his financial detriment. Plaintiff's conduct constitutes a tort
associated with the City's "Proprietary Function" of leasing property and providing relocation
benefits to its prior tenant. It is well settled and the Texas Supreme Court has stated, "Contracts
made by municipal corporations in their proprietary capacity have been held to be governed by
the same rules as contracts between individuals." Gates v. City ofDallas, 704 S.W.2d 737, 73839, 29 Tex. Sup. Ct. J. 200 (Tex. 1986). The Supreme Court has also stated that a city that
contracts in its proprietary role is "clothed with the same authority and subject to the same
liabilities as a private citizen." Id. Likewise, in Berkman v. City of Keene, 2009 Tex. App.
LEXIS 5494 (Tex. App. Waco July 15 2009), the City entered into an agreement with the
landowner's predecessors, and the City's promise was a covenant. In Oldfield v. City of Houston,
15 S.W.3d 219,2000 Tex. App. LEXIS 1579 (Tex. App. Houston 14th Dist. 2000), the City's
enforcement of certain restrictions was also a proprietary function.
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Pursuant to Rule 47 ofthe Texas Rules of Civil Procedure, Defendant's damages,

save and except post-judgment interests, are between $100,000.00 and $500,000.00. Based on
the foregoing, Defendant requests the following:
DECLARATORY JUDGMENT

7.

Defendant requests that the Court, pursuant to the §37.004 of the TCPRC, render

judgment that the operation of the business, in whole or part, does not constitute an "illegal"
activity under the lease with the City.
BREACH OF LEASE

8.

Defendant requests that the Plaintiff be found liable for Breach of Lease, whereby

the Plaintiffs reason for failure to honor the lease was based on the allegation that Defendant's
activity was "illegal." Plaintiff, as a component of terminating the lease, made a concurrent and
contemporaneous offer to provide the relocation benefits; which Defendant accepted. Now,
Plaintiff is seeking to breach that promise, upon which Defendant detrimentally relied.
Defendant is requesting that the Court order Plaintiff to pay the damages as a result of it
breaching the promise to provide the relocation benefits previously offered and partially
performed.
COMMON LAW FRAUD

9.

Defendant further shows that Plaintiff made material false representations to

Defendant with the knowledge of their falsity or with reckless disregard of the truth with the
intention that such representations be acted upon by Defendant, and that Defendant relied on
these representations to his detriment.
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10.

Defendant would further show that Plaintiff concealed or failed to disclose

material facts about the property that was within Plaintiffs knowledge, that Plaintiff knew that
Defendant did not have knowledge of the same and did not have equal opportunity to discover
the truth, and that Plaintiffs intended to induce Defendant to enter into the transaction made the
basis of this suit by such concealment or failure to disclose.
11.

As a proximate result of such fraud, Defendant sustained the damages described

more fully herein.
FRAUD IN A REAL ESTATE TRANSACTION

12.

Defendant would further show that the false representations and/or promises of

Plaintiff constitute fraud in a real estate transaction as defined by Section 27.01 of the Texas
Business and Commerce Code.
13.

Defendant is therefore entitled to recover from Plaintiff actual damages described

more fully herein, reasonable and necessary attorney's fees, expert witness fees, costs for copies
of depositions, and costs of court as provided by Section 27.01 of the Texas Business and
Commerce Code.
NEGLIGENT MISREPRESENTATION

14.

Defendant would show that Plaintiff supplied false information in the course of

said Defendants' business, profession or in the course of a transaction in which Plaintiff had a
pecuniary interest, and that such information was supplied by Plaintiff for the guidance of
Defendant in the transactions described hereinabove. Plaintiff failed to exercise reasonable care
or competence in obtaining or communicating such information. Defendant has suffered
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pecuniary loss, described more fully herein, which was directly and proximately caused by
Defendant's justifiable reliance on such information.
15.

Therefore Defendant asserts a cause of action for negligent misrepresentation

against Plaintiffs, as provided by Federal Land Bank Association of Tyler v. Sloane, 825 S.W.2d
439 (Tex. 1991).
NEGLIGENT HIRING, SUPERVISION, AND/OR MANAGEMENT

16.

Defendant would show that Plaintiff owed a duty to Defendant, to exercise

ordinary care in the hiring of competent employees, and in the supervision and management of
said employees.
17.

Defendant would further show that Plaintiff failed to use ordinary care in these

respects, including but not limited to failing to properly investigate potential administrators for
the Federal Programs it administers, failing to properly supervise said Plaintiffs personnel,
failing to implement adequate safeguards to prevent the situation that resulted in Defendant's
damages, and failing to provide adequate oversight for such employees. These conditions created
an environment in which misrepresentations to parties, such as Defendant, were likely and
reasonably foreseeable to occur, and which in fact did occur in the course of the transactions
involving Plaintiff and Defendant, described hereinabove, which proximately caused the
damages sustained by Defendant herein, and for which Defendant now sues.
18.

Based on Defendant's foregoing allegations and the Plaintiffs maintenance of its

current claim which, as of this date and according to Plaintiffs "Responses to Defendants
Request for Disclosure" is NOT supported by the opinion of an EXPERT WITNESS, Defendant
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would show that Plaintiff is engaging in a complete and holistic course of action designed to
discriminate against Defendant based on his culture and status. Plaintiff has continued to take
arbitrary, negative positions with regard to Defendant and, in addition, attempted to wrongfully
profit from the allegation of"illegal activity" by filing a claim with Defendant's private
insurance company based on false pretenses, libel and slanderous statements. Plaintiff has then
initiated this suit against Defendant, again based on similar false pretense, libel and slanderous
statements, and appears to attempt to use these same false claims as justification for denying
Defendant the administered Federal Housing and Urban Development benefits he was promised,
and on which Defendant detrimentally, to further gain wrongful pecuniary benefit.
19.

To this extent, Plaintiff, by and through its agents and attorneys, has committed

the above alleged wrongful acts, torts, negligent misrepresentation, fraud and fraud in the
inducement, and statutory violations. The Texas Tort Claims Act requires that notice of a claim
for damages must "reasonably describe" (1) the damage or injury claimed, (2) the time and place
ofthe incident, and (3) the incident itself. Tex. Civ. Prac. & Rem. Code§ 101.101(a). Notice is
attached.
20.

In addition, Defendant has suffered at the hands of Plaintiffs wrongful acts to

such a degree that they constitute violations of 42 U.S.C § 1981, 1982, and 1983 and Defendant
requests that the Court, pursuant to 42 U.S.C. §1988, grant relief for the protection ofthe
Defendant and his civil rights, and for their vindication at law or in equity, all in an amount that
is within or to the legal extent of this Court's jurisdiction.
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ACTUAL DAMAGES

21.

Defendant sustained the following actual damages as a result of the actions and/or

omissions of Plaintiff described hereinabove:
(a)

Out-of-pocket expenses,

(b)

Cost of replacement.

(c)

Loss of the "benefit of the bargain."

(d)

Diminished or reduced market value.

(e)

Remedial costs and/or costs of completion.

(f)

Reasonable and necessary engineering or consulting fees.
EXEMPLARY DAMAGES

22.

Defendant would further show that the acts and omissions of Plaintiff, complained of

herein were committed knowingly, willfully, intentionally, with actual awareness, and with the
specific and predetermined intention of enriching said Plaintiff at the expense of Defendant. In order
to punish said Plaintiff for such unconscionable overreaching and to deter such actions and/or
omissions in the future, Defendant also seeks recovery for exemplary damages as provided by
Section 41.003(a)(l) of the Texas Civil Practice and Remedies Code and by Section 27.01 ofthe
Texas Business and Commerce Code.
ATTORNEY'S FEES

23.

In addition to the above, request is made for all costs and reasonable and necessary

attorney's fees incurred by or on behalf of Plaintiffs herein, including all fees necessary in the event
of an appeal of this cause to the Court of Appeals and the Supreme Court of Texas, as the Court
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deems equitable and just, as provided by: (a) Section 27.01(e) of the Texas Business and Commerce
Code; (b) Chapter 37 ofthe Texas Civil Practice and Remedies Code; (c) 42 U.S.C. §1988, and (d)
common law.

PRAYER
Defendant prays the Court, will sustain the exceptions to the Plaintiffs Petition and order
Plaintiff to replead and after notice and hearing or trial, enters judgment in favor of Defendant for the
actual damages requested hereinabove in an amount in excess of the minimum jurisdictional limits of
the Court, together with prejudgment and pos~udgment interest at the maximum rate allowed by law,
exemplary damages, provided by law, attorney's fees, costs of court, and such other and further relief
to which the Plaintiffs may be entitled at law or in equity, whether pled or unpled.

Respectfully submitted,
David L. Kane, P.C .
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By:
David L. Kan~
Texas Bar No. 00790996
5301 Village Creek Drive, SuiteD
Plano, Texas 75093
Tel. (972) 665-0055
Fax. (972) 665-0100
Attorney for Defendant
David Jasso
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CERTIFICATE OF SERVICE
I certify that on June 24, 2013 a true and correct copy of the above pleading was served by
facsimile transmission on Melissa Miles.

DavidL~
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